- 1 -


Court File No. 32968

IN THE SUPREME COURT OF CANADA

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

B E T W E E N:

ATTORNEY GENERAL OF ONTARIO

Appellant

(Respondent in the Court of Appeal)

– and –

MICHAEL J. FRASER on his own behalf and on behalf of the UNITED FOOD AND COMMERCIAL WORKERS UNION CANADA, XIN YUAN LIU,  JULIA McGORMAN 

and BILLIE-JO CHURCH

Respondents

(Appellants in the Court of Appeal)

– and –

THE ATTORNEY GENERAL OF CANADA, THE ATTORNEY GENERAL OF ALBERTA, THE ATTORNEY GENERAL OF BRITISH COLUMBIA,  THE ATTORNEY GENERAL OF NEW BRUNSWICK, THE ATTORNEY GENERAL OF NOVA SCOTIA, THE ATTORNEY GENERAL OF QUEBEC, THE ATTORNEY GENERAL OF SASKATCHEWAN, Ontario federation of agriculture, FEDERALLY REGULATED EMPLOYERS TRANSPORTATION AND COMMUNICATIONS, the CONSEIL DU PATRONAT DU QUEBEC INC., THE MOUNTED POLICE MEMBERS’ LEGAL FUND, THE CANADIAN EMPLOYERS COUNCIL, THE COALITION OF BC BUSINESS AND BRITISH COLUMBIA AGRICULTURAL COUNCIL, JUSTICIA FOR MIGRANT WORKERS AND INDUSTRIAL ACCIDENT VICTIMS GROUP OF ONTARIO, THE CANADIAN LABOUR CONGRESS, THE CANADIAN POLICE ASSOCIATION and THE CANADIAN CIVIL LIBERTIES ASSOCIATION
Interveners

DRAFT ORAL SUBMISSIONS FOR THE SUPREME COURT OF CANADA

	HEENAN BLAIKIE LLP 

Bay Adelaide Centre

333 Bay Street, Suite 2900

PO Box 2900

Toronto, ON  M5H 2T4
Brad Elberg/ Kelly Henriques

Tel.: 416-360-2618 / 416-643-6959

Fax: 416-360-8425

Email: belberg@heenan.ca 

Counsel for the Intervener, The Mounted Police Members’ Legal Fund / Fonds de Recours Juridique des Membres de la Gendarmerie
	HEENAN BLAIKIE LLP

Barristers and Solicitors

Suite 300 – 55 Metcalfe Street

Ottawa, ON  K1P 6L5

Judith Parisien

Tel.: 613-236-1668

Fax: 613-236-9632

Email: jparisien@heenan.ca

Agent for the Intervener, The Mounted Police Members’ Legal Fund / Fonds de Recours Juridique des Membres de la Gendarmerie


A.
Introduction

· The Mounted Police Members Legal Fund exists to advance the interests and welfare of its members.  Membership in the Legal Fund is voluntary and is open to all members of the RCMP.  Over 16,000 members of the RCMP have joined the Legal Fund, which is about 80% of the RCMP’s membership.

B.
Position

· The Legal Fund agrees with the appellants that section 2(d) does not require that there be a Wagner Act labour relations model in all areas – it does not guarantee someone’s ideal form of association.  

· The Legal Fund also agrees with the Appellants that section 1 requires that a deferential approach be taken in this complex area involving socio-economic issues of human behaviour and economics, an area where governments have to mediate among conflicting interests.  The overall approach must be fact-specific, contextual and deferential.

C.
The real issue before the Court

· From the perspective of the Legal Fund, the question is not whether, practically speaking, police forces can or should be unionized.  We know they can.  

· The real question is whether governments are entitled a measure of discretion in deciding what sort of labour relations systems to set up in different workplaces.  

· The RCMP is a different type of workplace.  The Wagner Act adversarial union versus management model that exists on the shop floor at a many industrial profit maximizing enterprises may not be appropriate for a non-profit para-military police and security force like the RCMP.  Parliament is not forced to adopt an adversarial labour relations system that pits a union against an employer in full-scale negotiations and exhaustive efforts to reach a collective agreement on all aspects of the employment relationship.  Less adversarial models that permit employees to associate and advance collective positions do exist, such as the RCMP’s system of labour relations.
· Therefore, in our submission, Parliament is entitled to take the view that the RCMP should have a different type of labour relations system.  Parliament’s attempts to craft labour relations solutions for unique workplaces are entitled to deference under the Charter. 

D.
The special role of the RCMP

· The RCMP has features that are different from other police forces.  Together, these features justify Parliament setting up the labour relations system of the RCMP in a manner different from that which exists in, let’s say, General Motors.

· The RCMP is a paramilitary organization, not an industrial profit maximizing enterprise. 
· The RCMP has important, unique, and sensitive responsibilities, which are detailed at paragraph 15 of the Legal Fund’s factum.  They include:

anti-terrorism responsibilities, 

peacekeeping responsibilities, 


ensuring security at sensitive facilities and our borders, 

ensuring security and gathering intelligence at intergovernmental conferences and summits, and 

protecting foreign dignitaries.

Its members are also publicly accountability as they operate in diverse circumstances, in diverse conditions and under a strict hierarchical chain of command. 

E. The RCMP’s labour relations system

· In reaction to this context, Parliament has set up a different labour relations system for the RCMP.  It is a less adversarial system that allows for RCMP members to come together, develop common positions, assert them, and, by agreement, management must respect the Program and deal with it.  Parliament obviously thinks this suits the paramilitary nature of the RCMP.  Our client agrees.

· Labour relations in the RCMP are governed by a Staff Relations Representative Program under s. 96 of the RCMP Regulations.

· The Regulations do not define the content of the Program.  The Program has been established, has been in place for decades, and is continuously evolving, in part because of the views of the RCMP members.  You will see that history and evolution in response the views of RCMP members detailed by this court in Delisle: MPAO, para. 29 and Delisle, paras. 103-106.  This changeable, flexible, evolving labour relations system, which you upheld in Delisle, respects choice – the Program can react to changing circumstances and changing sentiments, and has.  At the core of section 2(d) is choice, and the Program structure respects that.
· The Program allows for “association in a process of collective action” by RCMP members in the following way.  Staff Relations Representatives are democratically elected by RCMP members.  They carry out the work of the Program: MPAO, para. 15 and Regulations, s. 96(2).  They form the National Caucus as well as Regional and Divisional Caucuses: MPAO, para. 15.  These Caucuses meet and discuss workplace issues: MPAO, para. 15.  The Representatives provide information, guidance and support to RCMP members and represent their interests in discussions with management: MPAO, para. 16.  
· An agreement with the RCMP Commissioner exists: MPAO, paras. 16-18.  Under the agreement, management is to “recognize the role of the Program”, “respond to proposals and requests from Staff Relations Representatives in a timely and meaningful fashion” and “provide rationale[s] for major decisions”: MPAO, para. 16.  There are special rules, set out in our factum, governing pay issues.  More information about the nature, history and operation of the Program can be found in our factum and in both the MPAO and Delisle decisions.
· Now, let me turn to what Fraser means to our client.
F.
What Fraser means to our client

· Chief Justice Winkler’s decision in Fraser has already been applied, with damaging effect.  In the MPAO decision, Justice Macdonell of the Ontario Superior Court of Justice struck down the RCMP’s system of labour relations.  As I mentioned, this system is a consultative system in which management has a contractual obligation to deal with and respond in a timely manner to the collective views of democratically elected representatives.  Justice Macdonell struck that down using Chief Justice Winkler’s decision in Fraser.

· Finally, at all times, this court considers the implications of its decisions.  Suppose Justice Macdonnell’s decision is overturned.  What does this mean for the RCMP and its members?  Well, section 2(d) would remain on the books of course.  This means that the members of the RCMP will continue to have a right to associate in a process of collective action to achieve workplace goals, such as holding elections, gathering views, and advancing them to management that is forced to deal with them.  Any impairment of that right – such as preventing members from attending caucuses, or failing to meet with Staff Relations Representatives – could be challenged under section 2(d).

· As you have seen in paragraph 18 of our factum, there is a pressing and unusual practical problem.  The Court of Appeal for Ontario refused to stay the pending appeal of the MPAO decision, putting the RCMP and its members very much in limbo, awaiting the guidance of this court in this case.  The Legal Fund respectfully requests that this court give that guidance as quickly as possible in the circumstances. 

· Therefore, the Legal Fund respectfully requests that this Court render its judgment in this appeal as soon as possible so that some clarity may be given for the RCMP and its members.

· Thank you for considering the Legal Fund’s submissions.

